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Terrorism has emerged as a major challenge to modern constitutional
democracies. The phenomenon is characterized by organized violence intended to
create fear, destabilize governments, and undermine public confidence in state
institutions. India has been particularly vulnerable to terrorism due to its
geographical location, socio-political diversity, and regional security concerns.
Terrorism constitutes one of the gravest threats to national security, democratic
governance, and constitutional order. India has experienced various
manifestations of terrorism ranging from separatist insurgencies and religious
extremism to cross-border terrorism.

The ordinary criminal justice system is primarily designed to address
conventional crimes and often encounters limitations when dealing with
organized terrorist networks. Consequently, Parliament enacted special anti-
terrorism laws that granted exceptional powers to law enforcement agencies.
India has experienced numerous terrorist incidents since independence.
Conventional criminal laws such as the Indian Penal Code, 1860 and the Code of
Criminal Procedure, 1973 were often considered inadequate to address organized
terrorist activities. To address these threats, Parliament enacted special anti-
terrorism statutes such as the Terrorist and Disruptive Activities (Prevention)
Act, 1985 (TADA) and the Prevention of Terrorism Act, 2002 (POTA). These laws
sought to strengthen the powers of investigation and prosecution agencies while
ensuring national security. However, both enactments generated extensive
debate concerning their constitutional validity, human rights implications, and

alleged misuse.
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EVOLUTION OF ANTI-TERRORISM LEGISLATION IN INDIA:

India has experienced numerous terrorist incidents since independence.
Conventional criminal laws such as the Indian Penal Code, 1860 and the Code of
Criminal Procedure, 1973 were often considered inadequate to address organized
terrorist activities. Consequently, Parliament enacted special legislation to
provide extraordinary powers to law enforcement agencies. TADA was
introduced in 1985 and subsequently strengthened in 1987. After its lapse in
1995, POTA was enacted in 2002 following increasing terrorist threats,
particularly after the attack on the Indian Parliament in 2001. Both laws aimed
at preventing terrorism but were criticized for facilitating arbitrary arrests and

undermining civil liberties.

MEANING OF TERRORISM:

Although terrorism lacks a universally accepted definition, it generally
refers to the use of violence or threats of violence to create fear among people and
compel governments or societies to act in a particular manner. The Supreme
Court of India has recognized terrorism as an extraordinary crime affecting the

sovereignty and integrity of the nation.

TERRORIST AND DISRUPTIVE ACTIVITIES (PREVENTION) ACT, 1985
(TADA):

TADA was initially enacted in 1985 to address militancy in Punjab and
other regions. Due to increasing terrorist activities, the Act was re-enacted in

1987 with wider powers.

OBJECTIVES:
To prevent terrorist activities. To provide speedy investigation and trial.

To strengthen law enforcement agencies. To ensure national security.
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MAJOR PROVISIONS:

(a) Broad Definition of Terrorist Acts: The Act provided a wide definition of
terrorism, including acts intended to overawe the Government or strike
terror among people.

(b) Confession before Police Officer: Section 15 made confessions recorded by
a police officer of the rank of Superintendent of Police admissible as
evidence.

(c) Extended Detention: The Act permitted prolonged detention of accused
persons before filing charge sheets.

(d)Special Courts: Special courts were established for speedy trials.

(e) Restrictions on Bail: Stringent bail provisions made release difficult.

CRITICISM OF TADA:

The Act faced severe criticism due to widespread misuse. Violation of
Human Rights. The admissibility of police confessions increased the risk of
coerced confessions and custodial torture. Arbitrary Arrests Thousands of
individuals were arrested under TADA, but conviction rates remained extremely
low. Political Misuse, several reports suggested that the Act was used against
political opponents and minority communities. Constitutional Concerns Critics

argued that TADA violated Articles 14, 21, and 22 of the Constitution.

JUDICIAL APPROACH TOWARDS TADA:
Kartar Singh v. State of Punjab (1994) 3 SCC 569

The Supreme Court upheld the constitutional validity of TADA but
emphasized safeguards against abuse. The Court observed that while terrorism
required exceptional legal measures, fundamental rights could not be ignored.
Repeal of TADA

Due to extensive criticism and allegations of misuse, TADA lapsed in
1995. The Government decided not to renew the legislation.
Prevention of Terrorism Act, 2002 (POTA)

The terrorist attack on the Indian Parliament on 13 December 2001

prompted the enactment of POTA in 2002 With Objectives of Prevention of
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terrorism. Protection of national security. Effective investigation and prosecution

of terrorist offences. Control of terrorist financing.

SALIENT FEATURES OF POTA:

(a)Definition of Terrorist Act: POTA defined terrorist acts more
comprehensively than TADA.

(b)Interception of Communications: The Act permitted interception of
communication for investigation purposes.

(c) Special Courts: Special courts were empowered to conduct trials.

(d) Enhanced Investigative Powers: Authorities received broader powers of
arrest and investigation.

(e) Funding of Terrorism: The Act criminalized financial support to terrorist

organizations.

CRITICISM OF POTA:

Misuse by Authorities: Several state governments allegedly used POTA against
political activists and minority groups.

Human Rights Concerns: Civil liberties organizations argued that the Act
encouraged preventive detention and arbitrary arrests.

Lack of Adequate Safeguards: The safeguards introduced under POTA were

considered insufficient to prevent abuse.

JUDICIAL INTERPRETATION OF POTA:
People's Union for Civil Liberties (PUCL) v. Union of India:

The courts emphasized the necessity of balancing national security with
constitutional freedoms. Judicial scrutiny focused on preventing arbitrary use of
powers under POTA.

Repeal of POTA:

In 2004, the Government repealed POTA through the Prevention of

Terrorism (Repeal) Act, 2004. The repeal was justified on grounds of widespread

misuse and infringement of civil liberties. However, ongoing investigations and

prosecutions under POTA continued. The repeal of TADA and POTA did not end
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anti-terrorism efforts. Their provisions influenced later amendments to the
Unlawful Activities (Prevention) Act, 1967 (UAPA), which now serves as India's
primary anti-terrorism legislation. UAPA incorporates several features
previously found in TADA and POTA, including provisions relating to terrorist

organizations, terrorist funding, and enhanced investigative powers.

CONCLUSION:

TADA and POTA represented India's attempts to address the growing
menace of terrorism through extraordinary legal measures. While both statutes
strengthened the state's ability to combat terrorism, they also raised significant
concerns regarding civil liberties, due process, and misuse of power. The
experience with TADA and POTA demonstrates the necessity of balancing
national security with constitutional guarantees. Effective anti-terrorism
legislation must protect citizens from terrorism while simultaneously
safeguarding fundamental rights and democratic values. The experience of
TADA and POTA reflects the continuing struggle between national security and
individual liberty in constitutional democracies.

Although these laws were enacted to address extraordinary threats, their
implementation revealed significant concerns regarding human rights and due
process. The repeal of both statutes underscores the importance of constitutional
accountability in the formulation and enforcement of anti-terrorism laws. Future
legislation must strive to achieve an appropriate balance between security

imperatives and democratic freedoms.
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